If the prosecutor holds great power to control pre-indictment judicial proceedings, he does so because the law on this segment of the judicial process is undeveloped. 3 For example, section 109-1 of the Illinois Code of Criminal Procedure requires the judge to hold a preliminary hearing for any defendant whom the police present on a felony charge. 4 At this hearing the judge decides whether there is probable cause to hold the suspect for indictment and prosecution. Although other states specifically require the taking of testimony on the issue of probable cause within a short time after arrest, 5 the current Illinois statute, unlike previalready enacted legislation which attempts to deal with problems concerning the preliminary hearing. See note 112 infra and accompanying text. The Federal Magistrates Act was passed because many congressmen felt that the preliminary hearing rights of persons accused of crimes were being violated. In 113 Cong. Rec. at 3244, Senator Tydings is quoted as saying that in some districts "small preliminary hearings are not held even though the grand jury backlog is such that the delay between presentment and indictment is a month or more. This is done in at least one important district by routinely granting continuances to the prosecution, often ex parte, without any opportunity for the defendant to object." The abuses which engendered the federal legislation exist to some extent in many state court systems. Illinois is not exempt from, nor is it unique in, the problems attendant upon delays in granting preliminary hearings. Justice White has suggested that these problems may become more acute. Coleman v. Alabama, 399 U.S. 1, 17-18 (1970) .
3 See generally McIntyre, A Study of Judicial Dominance of the Charging Process, 59 J. CRIM. L.C. & P. S. 463, 466 & n.1 (1968) .
Prosecutorial control of the judicial machinery at this stage of the proceedings also exists because relatively few defendants have counsel at this stage. In the 219 homicide cases studied in this comment, only 93 defendants had counsel appear for them at some time before indictment. 4 ILL. Rxv. STAT. ch. 38, §109-1 (1969) . The Illinois Appellate Court has rejected the argument that the misdemeanor defendant has a statutory right to a preliminary hearing. People v. Miner, 85 lU. App. 2d 360, 229 N.E.2d 4 (1967) .
5 E.g., CAn. PENAL CODE §860 (West 1956) ; N.Y. CODE Casw. Pao. §191 (Mc~inney 1958); NEv. REv. STAT. §171.196 (1967) ; ORE. Rxv. STAT. §133.610 (1953) ; WAsH. REv. CODE ANN. §10.16.040 (1961). ous versions,' fails to specify when the judge should hold the required hearing. One would expect that, in the absence of specific direction as to time, authorities would be compelled to proceed within a reasonable period after the suspect's first appearance before the courtY Yet this gap in the statute makes it possible for the prosecutor to secure unlimited continuances of the probable cause hearing, s subject only to the requirement that trial on an indictment begin within 120 days after arrest. 9 Despite section 109-I's requirement of a hearing, the Illinois Supreme Court has held that when a prosecutor obtains an indictment from the grand jury during a continuance of the preliminary hearing, 0 the defendant's right to such hearing and discovery of the prosecutor's case is lost.' 1 not cover continuances of the hearing before it has begun. The statutes' judicial gloss, however, rules out this reading. See Odell v. Burke, 281 F.2d 782 (7th Cir. 1960 (1942) . 6 Until the revised Illinois Code of Criminal Procedure appeared in 1963, Illinois, like the states in note 5 supra, required that the probable cause hearing take place within ten days after the suspect's first court appearance. IT.L. Rsv. STAT. ch. 38, § §674, 679 (1963) . Section 45-3 (a) of the tentative draft of the new Code required the hearing "within a reasonable time," but even this language was omitted from the final version. It is unclear why the new Code left this point so ambiguous.
7See, e.g., Fc parle Chambers, 32 Cal. App. 476, 163 P. 223 (1917 558-59 (1969) . And the judge may stop the hearing whenever the state establishes probable cause. See People v. Bonner, 37 Ill. 2d 553, 560, 229 N.E.2d 527, 531 (1967) . Nevertheless, if a preliminary hearing does take place, many judges give the defendant more of a full-blown trial than the appellate decisions allow. See McIntyre, Once the grand jury has undertaken its secret determination of probable cause, the preliminary hearing judge need not make a second finding on that issue.
12 Should a judge refuse to grant all the continuances a prosecutor may desire, the latter can still avoid a preliminary hearing by dismissing the police charges, freeing the defendant, and seeking an indictment at his convenience.
3 A prosecutor intent upon denying a defendant his right to a preliminary hearing can easily accomplish his objective. The motivation for doing so arises from a desire to deny a defendant discovery opportunities inherent in the hearing procedure.
The preliminary hearing is designed to insure a suspect the right to an immediate legal opinion on the validity of his arrest.
14 The prosecutor's power to foreclose a hearing as long as he moves either to dismiss or to seek the opinion of the grand jury threatens that right. In cases where police have made a valid arrest, the prosecutor should be able to make his decision within a few days. He holds no inherent power to incarcerate a suspect for an indefinite period of time while he builds a case.' 5 If, for any reason, the prosecutor is unable or unwilling to reach a decision, the judicial branch should make a determination of the suspect's right to freedom.'
6 Recently enacted federal law recognizes this approach to the problem. Federal magistrates are required to conduct a probable cause hearing within ten days after the arrest of a jailed suspect unless the prosecutor obtains an indictment within that time.
7 Illinois, however note 3 supra, at 466 n.1. Interviews with judges in Chicago revealed the reason for this liberality. By holding the prosecutor to higher standards, the judge assures that he will not be wasting a brother judge's time in requiring the latter to try an indictment that the state cannot approve under those more rigorous standards. This far-sighted view of judicial administration should be compared with the view held by deputy coroners, which is discussed in notes 50-52 infra and accompanying text. 12E.g., People v. Jones, 9 Ill.2d 481, 138 N.E.2d 522 (1956); People v. Jones, 408 Il. 89, 96 N.E.2d 515 (1951) . 1People v. Rinks, 80 Ill. App. 2d 152, 224 N.E. 2d 29 (1967) . '4 See, e.g., State v. Kanistanaux, 68 Wash. 2d 652, 414 P.2d 784 (1966) It must be remembered, of course, that those released without indictments were not necessarily "cleared" in the sense that the prosecutor dropped the charges because he became convinced of their innocence. For example, if a defendant claims self-defense in a killing that had no witnesses, he is likely to be freed by the prosecutor who has little chance of proving the suspect's guilt. 21 Able attorneys make up for these lost discovery opportunities by conducting hearings on motions to suppress every conceivable sort of evidence. On balance, the prosecutor may not protect himself as much as he thinks.
2 These "hearings" probably involved the judge's reading of the transcript of the coroner's inquest, and an intuitive disagreement with his recommendation. See text following note 38 infra.
The prosecutor later entered a nolle prosequi in one of these two cases.
21 Thirty seven individuals were released on a finding
This wholesale denial of preliminary hearings would not be alarming if defendants were spending short periods of time in jail while the State's Attorney considered his strategy. However, these defendants spent considerable time in the Cook County jail before it was determined whether there wasprobable cause to detain them for prosecution. In sum, the defendants experienced an average 63-day delay between first court appearance and indictment or release. Those with counsel (93) waited an average of 70 days; those without counsel (126)24 spent an average of 58 days in the county jail. Those released under either a judicial finding of no probable cause, 25 return of no bill by the grand jury, or dismissal by the prosecutor experienced an average 77-day delay if they had counsel and a 62-day delay if they had no lawyer. By contrast, those indicted waited 57 or 58 days respectively until indictments were returned. of no probable cause. It would be a mistake, however, to say that these individuals had a hearing in the sense that they had the opportunity to engage in the discovery of a case that might be presented against them on the trial of an indictment. Generally, the finding of no probable cause is suggested to the judge by the prosecutor before hearing or is automatic upon the finding of justifiable homicide by the coroner. The judge studies the coroner's verdict and transcript of the proceedings. The prosecutor makes no attempt to argue against the finding of no probable cause that almost inevitably follows this study of the coroner's record. This practice leads one to wonder how much of a hand the prosecutor's office has in the inquest verdict.
There were, in all, 85 cases that the prosecutor did not prosecute. One of these was the case mentioned in note 22 supra, in which the prosecutor had a finding of probable cause and later dropped the charges. In another case, the defendant waived a preliminary hearing (the only one to do so), but later received the benefit of a noll prosequi. It must be noted that he waived his hearing after two continuances, for the state had kept him in jail for more than a month. 24 When this comment was initially prepared, the Illinois court did not require the appointment of counsel at the preliminary hearing unless the indigent entered a plea at that time. People v. Bonner, 37 Ill. 2d 553, 229 N.E.2d 527 (1967 
1971]
Thus, those suspects not indicted waited longer to obtain release than those who waited only to receive news of their indictment. Moreover, these averages mask the extreme delays apparent in a number of cases. One suspect waited 182 days before the grand jury indicted him.
2 6 Two other defendants were indicted 134 and 154 days after their arrests, although neither had asked for a continuance. In light of the "120-day rule," both indictments seem fruitless exercises unless perImps the prosecutor used them to pressure the defendants to testify against others.
In absolute terms, a two-month delay should be unacceptable;F for most murders occur between family and friends 8 and admit of quick solution with easy marshalling of evidence once an arrest has been made. 29 Moreover, a recent sample of similar delays in cases involving a cross-section of substantive charges revealed that the lag-period 21 Since he had asked for a continuance during this period, he could not avail himself of the "120 day" rule and its dismissal-of-the-charges sanction. IL.
REV. STAT. ch. 38, §103-5 (1969) . §3060 (1969) objected to its requirement that a hearing or indictment occur within ten days after first appearance before the magistrate. They felt that even ten days was too oppressive on the defendant. E.g., Weinreb, note 15 supra, at 105. 2 A memorandum prepared by the commander of the homicide detectives, Chicago Police Department, showed that in 1967 only 145 murder victims out of a total of 552 did not know their slayer through some relationship, either personal or business-related.
29One prosecutor who presents cases before the grand jury said in an interview that once he knows the pathologist's finding on cause of death, he can seek an indictment within, at most, a few days after arrest. An experienced homicide detective confirmed this opinion.
Interviews with deputy coroners revealed that the coroner's pathologists perform autopsies on the same day that bodies are brought to the coroner. The pathologist makes his report into a dictaphone while he performs the autopsy. However, a few weeks elapse before the pathologist's report (the protocol) is typed by the coroner's secretaries. Nevertheless, it would be possible for the prosecutor to obtain this information without waiting for the protocol to be typed.
Delay in the indictment process also sets in when a witness does not appear as scheduled to testify before the grand jury. Rather than introduce that person's testimony as hearsay and take the chance of being forced to try an indictment without a key witness (which might alter the State's Attorney's official wonloss statistics), the prosecutor will schedule the case for some time in the next calendar month and issue a second subpoena. Obviously, this solicitude for the defendant, which is how this practice was explained, cuts both ways, as the findings in the text fully demonstrate.
in each case averaged only 27 days.
1 Even the 27-day delay far exceeds a Presidential task force recommendation of three days between first appearance and actual hearing.n Follow-up interviews revealed the local customs that produced the data compiled in this study.n When the homicide suspect first appears in felony court, 1 3 the judge automatically continues the case three to six weeks at the prosecutor's request.m The prosecutor is afforded broad discretion to make a request of this sort. 35 To justify the practice, it is said that the continuance enables the county coroner to conduct an inquest. If the coroner's jury recommends grand jury action and the prosecutor agrees with the finding, he will seek more continuances until an indictment is returned. These continuances are freely granted. Supp. 194, 198 (E.D.N.Y. 1967) . The common law also seems to have settled on a three-day rule. See note 85 infra.
-Interviews were conducted with judges, prosecutors, and public defenders who were working or had worked in the Cook County Felony Court, where all pre-indictment court appearances for homicide defendants occur.
- 918 (1969) .
36 Even if the grand jury refuses to indict, the defendant may spend considerable time in jail because of administrative delays. The Chicago Daily News of July 30, 1970, reported on page 4 that a street gang member was released from Cook County jail more than a month after the grand jury refused to indict. Once again, earlier appointment of counsel would remedy this deficiency.
The homicide defendant can ask for a hearing to set bond at any time he can demonstrate that the proof is not "evident" or that the presumption is not "great." ILL. Rxv. STAT. ch. 38, §110-4 (1969). He will receive this hearing within a few days after his request. The hearing may help the defendant discover the state's case; but the state can foreclose discovery as well as keep the defendant in jail by agreeing, without a hearing, to bail in a sum that he cannot meet. In the sample of cases, bail was requested by 23 suspects. The court rejected the motion in only five of these cases (four of these persons were later indicted). In one case bail was granted on the day of indictment; in another, a nolle prosequi was entered on the same day. In eleven cases the defendant was unable to post the cash required and had to wait in jail for further [Vol. 62 the hearing required by section 109-1. They seem to feel that the inquest grants the suspect a de facto probable cause hearing. They feel that a second hearing would cover the same ground and not help the defendant, unless he convincingly argues that he has access to evidence not presented at the inquest. Rarely does a defendant make such a representation. Hence, after an inquest verdict that recommends grand jury action, the defendant can expect to spend considerable time in jail unless the prosecutor refrains from following the coroner's advice and dismisses the case.P If the coroner does not recommend grand jury action, the judge, after examining the transcript of the coroner's inquest and receiving some evidence from the arresting officer, will usually find that probable cause is lacking' In rare instances, the judge will bind the defendant over to a grand jury without the coroner's recommendation. One judge remembered only two cases in which he had done so.
These interviews laid to rest any notion that the long delays were caused by defendants. In fact, there were fewer than forty cases in which the defendant asked for a continuance or joined in the state's motion for one. However, the interviews did indicate that the occasional request by a defendant for a continuance was probably unnecessary since, had the defendant not made the request, the state would have done so.P 9 The study indicated that the coroner system is the justification for, if not the cause of, the automatic continuances at the prosecutor's disposal. One prosecutor, who formerly worked in the felony court, pointed out that, when he had disposed of some cases before the coroner had an opportunity to hold inquests, the latter resented what he considered encroachment on his domain. One judge observed that the office of coroner is constitutional 40 and thus reasoned that any continuance proceedings. In only five cases did the defendant post bond and gain his freedom before a decision on probable cause was made. In two of these cases, the defendant had to wait a month before he could raise the money for bail. 37 Alternatively, the prosecutor may enter a nolle prosequi or move to strike the case from the docket. policy involving the coroner was beyond reproach. Consequently, an examination of the coroner system is necessary to comprehend the problem at hand. The office of county coroner dates back to medieval times.a In Illinois the coroner is charged with the task of inquiry into all violent, accidental, and suspicious deaths. 4 2 At one time the coroner was an investigative officer.' At present, he functions more as a judicial officer, waiting for the police and prosecution to bring him evidence against suspected criminals. There is neither statutory nor case authority for the practice of holding a coroner's inquest prior to a hearing on probable cause. To allow the inquest to foreclose a preliminary examination, then, is inexcusable." However, if the magistrate were to hold his hearing first and free or detain the suspect, the coroner, having no such power, 45 would witness the reduction of his proceedings to the status of mere statutory formality. The prestige of his office would indeed be threatened.
Continued regard for the coroner's political well-being operates at the expense of individual defendants. An examination of the coroner's records" indicated that 436 cases were recommended for grand jury action. Only 89 cases were termed instances of justifiable homicide, which amounts to a finding of no probable cause. If these figures are adjusted downward to compensate for the smaller number of felony court cases studied, it appears that he recommended no grand jury action in only 41 cases. On the other hand, the prosecutor dismissed, one way or another, 85 cases--almost twice as many "washouts" as the coroner recommended.
It is easy to understand why the coroner is more 1969, and September 30, 1969 , was examined to obtain a better comparison with the period in which defendants made their first court appearances (January 1 to August 31), since the inquest usually takes place one month after first court appearance. 47 A prosecutor who handles cases before the grand jury emphasized that he feels in no way bound by the coroner's findings and gives a "fresh look" to each case. One wonders how many additional washouts would result if the judge were to take as active a role in screening the coroner's findings as the prosecutor does.
likely to recommend further action. The procedures of his inquest are so restricted that it would be unwise to free a suspected murderer based on the coroner's finding. The coroner is likely to protect himself by erring on the side of caution and by recommending indictment in all but the most obvious cases. In instances of suspected murder, the coroner conducts an autopsy on the body of the deceased and holds an inquest at which his autopsy report, along with other evidence, is introduced.48 A deputy coroner presides over the inquest with a six-man jury present to hear the testimony. Generally, a policeman serves as chief witness and "prosecutor" at the hearing. 4 He recounts most of the evidence that the police care to divulge. 5 0 The deputy coroner neither permits extensive questioning by interested parties," nor allows these parties the opportunity to introduce their own evidence.
52 Yet the suspect, typi-"s The taking of testimony at an inquest generally occupies five to twenty minutes.
," One interviewee thought this was an advantage for the defendant since the defendant might obtain better discovery if a lawyer were not representing the state. Even if the defendant has a lawyer representing him, he may have little advantage, as the text at notes 50-52 infra suggests.
50 Most of the evidence proferred is classic hearsay. Deputy coroners who were interviewed had no doubts that hearsay could be introduced, because the coroner's findings are not binding on anyone (a correct view from a strict legal viewpoint, but one unaware of the practices reported in the text accompanying notes 32-38 supra). Prosecutors and judges, however, although they acknowledged that hearsay was admissible in preliminary hearings, were reluctant to admit it except on a trivial issue or on an issue which could most assuredly be proven with admissible evidence if the case ever came to trial. Unlike the deputy coroners, they took an extremely farsighted view of the evidence problem and did not want to send a reject farther down the judicial production line. Even though their motivations may not be entirely altruistic (a desire to ease the court backlog or a desire that the prosecutor not lose cases after indictment), their views do benefit the defendant who can secure a preliminary hearing.
51 Deputy coroners emphasized that they allow a lawyer to "ask questions" as a matter of "courtesy" or "privilege," but do not allow a lawyer to "crossexamine." They felt they have absolute discretion to control the examination of a witness and may cut a lawyer off at any time. One reason for this aversion to lengthy proceedings was explained as follows: The county has to pay for a typed transcript of every inquest that takes place. If a lawyer can conduct a lengthy examination of witnesses, he is reaping discovery benefits for which the county must pay. A deputy coroner will allow a lawyer to ask enough questions that he will appear, in his client's eyes, to be earning his fee. Since there is no way to appeal a deputy coroner's rulings, the lawyer must be satisfied with his restricted role.
'1 Once again, by contrist, prosecutors and judges, with regard to preliminary hearings took the liberal view outlined in note 50 supra.
cally unrepresentedn but warned of his "rights," is generally asked to testify. After this hearing, the jury exits to a deliberation room. improperly denied. 9 In establishing his right to any of these remedies, the defendant may base his claim on any one of four theories: (1) denial of a statutory right; (2) denial of due process; (3) denial of the constitutional right to a speedy trial; or (4) denial of equal protection of law.
6°D enial of a Substantial Statutory Right
If the defendant seeks relief on the ground that he has been deprived of his statutory right to a preliminary hearing, the argument is compelling, although Illinois law is unsettled. Those who insist upon allowing much to the discretion of the prosecutor win sympathy in the trial courts.
8 ' Nevertheless, it would be inaccurate to assert that the Illinois Supreme Court has explicitly sanctioned practices that effectively deny suspects an expedient preliminary hearing. Section 109-1 authorizes the right to a hearing without exception." Some deference ought to be paid to that statute. The leading cases in which the court has upheld indictment without preliminary hearing" were decided when Illinois required such a hearing to be held within ten days after initial appearance before a magistrate." None of those cases suggests that the indictment in question was secured pursuant to a violation of the ten-day statute. The court's most recent pronouncement in this area, People v. Petruso, s5 was decided under the present Code of Criminal Procedure. An intervening indictment was allowed to cut off the defendant's right to a preliminary hearing since the defendant had, in the meantime, obtained a continuance in order to hire a lawyer. [I]t is apparent that the reason no preliminary hearing was conducted was because the defendant was seeking a lawyer of his own choosing. The remedy of dismissal of an indictment without prejudice is preferable to the alternative of release upon habeas corpus. Habeas corpus is available only before indictment,n which makes it an extremely impractical remedy for the defendant on two grounds. Many defendants lack the assistance of counsel until arraignment to the indictmentn and would not recognize the availability of this remedy. Second, even if the defendant were experienced enough to seek a writ of habeas corpus or had a lawyer willing to seek this remedy, the judge would likely grant a continuance of the habeas corpus hearing. 74 The prosecutor in the meantime can obtain an indictment and "moot" the application for habeas corpus,7 5 often at the expense of a defendant against whom he might not normally proceed if he were allowed to take his timeY 6 The potential for habeas corpus relief does little to penalize a prosecutor and may penalize the defendant, already deprived of his rights.
Due Process
The defendant might also raise the constitutional argument that judicial practices delaying the preliminary hearing deprive him of liberty 346 P.2d 202, 204-05 (1959 71 See text accompanying note 24 supra. The state is usually given thirty days to respond to a habeas corpus petition of a convicted prisoner.
75 It is likely that the prosecutor could obtain an indictment if he pressed for it. Oaks & Lehman, note 37 supra, at 623, report that in Cook County the prosecutor obtains a true bill in more than 90% of the cases he presents to the grand jury. For the effect this true bill would have on the habeas corpus petition, see United States v. Universita, 192 F. Supp. 154 (S.D.N.Y. 1961) . 7 6 Ordinarily, the prosecutor waits until his witnesses come in. He does not usually obtain an indictment on hearsay. See note 29 supra. If he eventually discovers that the witnesses are persons on whom he cannot depend to testify before the grand jury, he will not bother to indict, since he feels that they will be difficult to obtain for trial. If pressed for an indictment, though, he might proceed before the grand jury with hearsay and later drop the indictment when the witnesses fail to appear for trial as well. In the meantime, of course, the defendant remains in jail.
without due process of law, as guaranteed by the fourteenth amendmentY7 In opposition to that argument, broad language has been forwarded in case law to the effect that a defendant holds no constitutional right to a preliminary hearingY Nevertheless, an examination of additional cases that have offered more than mere invocation of that language reveals that it holds little, if any, relation to the facts of the problem at hand. The leading case in the field, Lem Woon v. Oregon, 7 9 held that a state may establish a prosecution-byinformation system and dispense with the necessity of a preliminary hearing. Put another way, no state need enact a preliminary hearing statute in order to afford its citizens due process. Obviously, Lem Woon does not speak to the case in which a state enacts a preliminary hearing statute and then ignores it.0 From Lero Woon it follows that a state may refrain from providing for a preliminary hearing if a grand jury is in session when the defendant is taken into custody~n In such cases official determination that probable cause existed for keeping the defendant in custody would have followed shortly.
At most, then, the Supreme Court has implied that a state may, consistent with due process, deprive a person of a preliminary hearing if it makes a showing of probable cause through some other means within a reasonably short time.n 77 The Supreme Court, although moving toward a view that "due process" under the fourteenth amendment is shorthand for the Bill of Rights, as Mr. Justice Black suggested in Adamson v. California, 332 U.S. 46, 71-72 (1947) , also currently uses the concept as an independent device (ensuring "fundamental fairness") for protecting the defendant. See, e.g., In re Winship, 396 U.S. 885 (1970); Stovall v. Denno, 388 U.S. 293 (1967) Careful attention to the facts of leading state cases bears out this observation. In Webb v. Commonwealth," the court found no deprivation of due process when the grand jury indicted the defendant before arrest and precluded a preliminary hearing. The defendant had not been taken into custody until the grand jury made a finding of probable cause through its indictment. Likewise, the return of an indictment two days after the defendant's arrest was quite properly held to foreclose a preliminary hearing in Bailey v. State. 4 Courts have countenanced similar delays for three days,"1 four days, 8 and up to a week." In short, the grand jury indictment "moots" the preliminary hearing only if it is handed down soon after a person is taken into custodyP This is not the situation in Cook County homicide cases.
SPeedy Trial
In seeking dismissal of the indictment, a defendant invoking the protection of the sixth amendment right to speedy trial stands upon weak ground. 89 The amendment clearly speaks to trial delays; delay in the holding of a preliminary hearing does not, by itself, violate this constitutional provision. postpones actual trial on the merits can the amendment's protection possibly be invoked.
8 ' Moreover, the majority of courts passing on the question have held that the period of time to be considered in computing a denial of speedy trial begins to run only with the return of an indictment."1 By statute, however, speedy trial protection attaches to Illinois defendants upon arrest. Absent any delays caused by the defendant, he must receive trial within 120 days after arrest if he is held in jail pending trial, or 160 days after a demand for trial if he remains free on bond."
These statutory provisions grant defendants a more liberal right to speedy trial than does the common law.
3 It is unlikely that a court would strike down these statutory definitions of speedy trial.' 4 The defendant holds no specific constitutional guarantee of a speedy preliminary hearing; he possesses a constitutional right to a speedy trial on the merits.
9
" The rationale behind requiring speedy trial-preventing a man presumed innocent from languishing in jail-ought to be sufficient justification for a speedy preliminary hearing.9 Considering that the state need only meet a lower burden of proof at such hearings, the argument for imposing on the state temporal requirements in (1969) . "The authorities cited in note 91 supra speak of a six-month period within which the defendant might expect trial.
9 On at least one occasion, the Illinois court has spoken approvingly of the speedy trial statute cited in note 92 supra. People v. House, 10 Ifl.2d 556, 558, 141 N.E.2d 12, 13 (1957) . The leading case on which the defendant might rely granted relief after an eighteen-month delay. People v. Den Uyl, 320 Mich. 477, 31 N.W.2d 699 (1948) . One commentator has doubted that denial of speedy trial sets in until at least a year has elapsed. Note, The Right to a Speedy Criminal Trial, 57 CoLu-I. L. Rxv. 846, 852 & n. 38 (1957) .
" See, e.g., United States v. Ewell, 383 U.S. 116, 120 (1966); State v. Maldonado, 92 Ariz. 70, 74, 373 P.2d 583, 585 (1962) .
"See generally United States v. Ewell, 383 U.S. 116, 120 (1966) .
going forward with a probable cause hearing becomes more persuasive. The language of the amendment, however, does not support the right to a speedy preliminary hearing.9 7
Equal Protection
The other possible argument-that the defendant has been irrationally subjected to treatment not received by another group of defendants, in violation of the equal protection clause1--is also likely to be unsuccessful.
9 9 The fourteenth amendment has, to date, aided the defendant in only a narrow class of cases."° The amendment's amorphous character has made it an uncertain weapon for constitutional attack. It is extremely difficult to determine those bases of discrimination other than race or economic status"' that amount to invidious discrimination in the field of criminal procedure."' Nevertheless, an accused choosing to claim a denial of equal protection could contend that an irrational classification exists where a homicide suspect"' must wait longer than individuals accused of other crimes" 4 for a statutorily sanctioned'" 5 preliminary hearing. I" In non-homicide cases, the lapse between arrest and indictment is much shorter than in homicide cases. See note 30 supra.
The argument outlined above is hardly immune from attack. In considering denial of equal protection, courts assess "the relative importance of the subject with respect to which equality is sought" as well as the "relative invidiousness of the particular differentiation." 107 Because of the reason given in the discussion for the right to a speedy trial,"08 a quick preliminary hearing is a matter of great importance. On the other hand, the black jury cases, 19 for instance, have raised the spector of judicial acceptance of unequal final verdicts, a matter of such great importance that denial of preliminary hearings might pale by comparison.
Moreover, defenders of the present system will contend that the difference in treatment between homicide and non-homicide cases rests upon a rational basis. Magistrates grant delays in homicide preliminary hearings, so that the coroner may hold inquests and make findings roughly equivalent to those of the magistrate regarding probable cause in non-homicide cases." 0 If courts do not choose to probe the merits and demerits of the coroner system, they would probably hold that the difference in treatment has a rational basis." Without close examination, the coroner system has a certain plausibility for equal-protection purposes. A reasonable inference that can be drawn from the statute is that a person should receive the preliminary hearing within a reasonably short period of time.
106 Once the defendant establishes that the classification is irrational, or "suspect," he throws the burden of justification on the state. within a few days after arrest and, working from this assumption, resolve all requests for continuances accordingly.
Thirdly, any delay granted beyond the ten-day period should be limited to two or three days at a time.
n 5 In addition, a delay should never be granted to enable the coroner to hold an inquest. Further, release as required in subsection (d) n 6
should be considered as automatic; the defendant should not be required to ask for his release in order to obtain it. n 7 A contrary requirement would make little sense in a system in which more than half of the defendants lack counsel n 8 Finally, for the aforementioned reasons, the defendant should not be required to object to a prosecution request for delay in order to obtain his rights under the stat-115 See, e.g., Ax. STAT. §43-608 (1964 n1 See text accompanying note 24 supra.
ute. 119 If judges refuse to follow the statute and the appropriate guidelines for applying it, then the legislature may wish to sanction dismissal of any later indictment with prejudice. Hopefully, no sanction so drastic will be required.
CONCLUSION
State legislatures have given defendants a right to a preliminary hearing. However, statutory draftings have proven so vague that this right has been stripped from a significant class of defendants, much to their detriment. Hopefully, courts will correct this deplorable situation. They have a strong position from which to work. However, if the courts do not so act, the legislatures should alter their statutes in order to make their will dearer. 
